
 

 

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2, 

SONITPUR, TEZPUR. 

 

Criminal Revision No. 7 (S-1)/2014 

 

Sri Hitendra Saikia 

S/o Sri Kabindra Chandra Saikia 
Resident of Polo Field 

P.O. & P.S : Tezpur 
Dist: Sonitpur, Assam.                                 ... Petitioner 

                                                       -vs- 
State of Assam,  

represented by Public Prosecutor                  … Opposite Party            

 

For the Petitioner                 :   Sri K.P. Singh 
Sri S.K. Singh  

..Advocates 
 

For the respondent              : Sri Khemraj Adhikary 
 Addl Public Prosecutor

   

Present 
Ms. A. Ajitsaria, AJS,  

Member, Motor Accidents Claim Tribunal 
/Addl District Judge No.2, Sonitpur, Tezpur  

 
 

  Date of Argument             :       07.12.2014  
 Date of Order                   :       05.01.2015  

  
O R D E R 

 

 This revision petition U/S 397 of the Code of Criminal 

Procedure has been preferred by the petitioner against the 

order dated 06.12.2013 passed by the Learned Judicial 

Magistrate 1st Class, Sonitpur, Tezpur, in C.R. Case No. 

229/2012 whereby the Ld Court framed charge u/s 7 (1) (b) of 

the E.C Act 1955, against the petitioner. 

 

The brief case of the petitioner is that, an offence report 

was submitted by Sri Naba Kanta Deka, Inspector, Food, Civil 

Supplies & Consumers Affairs, Tezpur for alleged violation of 

clause 3(1)(c) of the Liquidified Petroleum Gas (Regulation of 

Supply and Distribution) Order 2000 punishable under the 

provision of the E.C Act, 1955, against the appellant/accused 

Sri Hitendra Saikia, owner of Hotel Grand City of N.B. Road 

Tezpur. The same was registered as CR Case No. 229/12. 
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On receipt of summon, the appellant/accused entered 

appearance. Three prosecution witnesses were examined 

before framing of charges. 

  

PW 1, Md. Kamaluddin Ahmed, Inspector of Food, and 

Civil Supplies, Consumers Affairs deposed that on 03.04.12, he 

was posted at Tezpur and on that day he along with other 

officers of Food, Civil Supplies & Consumers Affairs conducted 

a raid at Hotel Grand City situated at N.B. Road , Tezpur . PW 

1 stated that they reached the hotel at about 1 pm and 

entered the kitchen. In the kitchen, they saw rice being 

prepared by domestic cylinder through a yellow coloured pipe. 

PW 1 stated that domestic cylinder weighted 14.2 Kgs. PW 1 

stated that they found one empty domestic LPG cylinder in the 

kitchen and no satisfactory explanation for the same could be 

given by the appellant/accused for the using domestic cylinder 

in a commercial establishment. PW 1 stated that articles were 

seized in their presence by Inspector Naba Kanta Deka vide 

Ext 1, the seizure list. The cross examination of PW 1 was 

reserved. 

 

      PW 2, Sri Naba Kanta Deka, Inspector of  Food, Civil 

Supplies & Consumers Affairs, Tezpur deposed that on 

03.04.12 at about 1.30 pm, he along with (i) A.D.C Raju 

Prakash Baruah, (ii) Deputy Director Sri Maneswar Bania, Food 

and Civil Supply and (iii) Superintendent, Food and Civil 

Supply, Md L. Syed Zakaria and Staff, (iv) Inspector 

Kamaluddin conducted a surprise raid at Hotel Grand City,  

Tezpur. PW 2 stated that they found two empty LPG domestic 

cylinders, one pressure regulator and a blue pipe. PW 2 stated 

that the said articles were seized and the statement of the 

appellant/accused who was the proprietor of the Hotel Grand 

City recorded. PW 2 exhibited the seizure list as Ext 1. 

Subsequently, the seized articles were given in zimma of 

Tezpur Gas Agency. PW 1 identified the seized articles during 

his course of deposition. PW 2 exhibited the (a) LPG domestic 
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cylinder as M.Ext A & B, (b) Blue Rubber Pipe as M. Ext C and 

(c) Pressure Regulator as M. Ext D. PW 2 stated that 

subsequently he submitted the Offence Report being Ext 2 . 

      

In cross-examination, PW 2 stated that the weight of LPG 

cylinder was 14.2 Kgs and its full weight is 29.2 Kgs or above. 

PW 2 admitted that he had not verified as to by which dealer 

or in whose name M.Ext A and B were issued. PW 2 admitted 

that though he stated in his examination-in-chief that he had 

seized a blue pipe, but actually he had seized a yellow pipe. 

PW 2 admitted that he had exhibited a blue pipe and not a 

yellow pipe. Again, PW 2 further admitted that M.Ext B, 

domestic cylinder bearing No. 3626 was not the cylinder which 

was seized from the appellant/accused. PW 2 stated that he 

had seized domestic cylinder bearing No. 728134T. PW 2 

stated that he had not seized the trade licence of the 

appellant/accused. PW 2 stated that Hitendra Saikia, the 

appellant/accused was the Manager of the Hotel, but he had 

not mentioned the same either in the offence report or the 

complaint petition. PW 2 stated that he was the one who 

seized the articles and prepared the offence report. PW 2 

stated that Ext “K”, the statement of the appellant/accused 

was written by Kamaluddin. PW 2 admitted that on 03.04.12, 

their team had inspected several establishments. PW 2 

admitted that he had not taken explanation statement from 

the appellant/accused. 

 

 PW 3,  Syed Zakaria Ali, Superintendent of Food, and 

Civil Supplies & Consumers Affairs, Tezpur. PW 3 stated that 

on 03.04.12 he along with others made a surprise raid at 

about 1.10 pm in Hotel Grand City at N.B. Road, Tezpur. PW 3 

deposed that at the time of raid, the appellant/accused, 

partner cum proprietor was the custodian of the hotel. PW 3 

stated that on inspection they found that LPG domestic 

cylinders were being used in the hotel. No explanation for the 

same could be given by the appellant/accused. PW 3 stated 

that appellant/accused admitted in writing that he was caught 
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using LPG cylinders for commercial purposes. PW 3 stated that 

appellant/accused had violated section  3(1)(c) of the 

Liquidified Petroleum Gas (Regulation of Supply and 

Distribution) Order 2000. PW 3 stated that PW 2 seized two 

LPG cylinders, one rubber pipe, and one pressure regulator. 

Subsequently, the said articles were given in the zimma of 

Debadas Das of Tezpur Gas Agency. PW 3 stated that the 

seized articles were there in the Court on the day of his 

deposition. 

  

 In cross-examination, PW 3 stated that the pipe seized 

and the pipe produced in the Court on the day of his deposition 

were, both, yellow pipes. PW 3 admitted that he had not 

matched the cylinder produced in the court with that of the 

serial numbers given in Ext 1 seizure list. PW 3 stated that the 

hotel was a four storied hotel and he could not remember 

whether the kitchen of the hotel was on the 4th floor or the 

ground floor. PW 3 stated that before launching the 

prosecution, they had not sought explanation from the 

appellant/accused or had not ascertained whether the 

appellant/accused was the partner or proprietor of the hotel.   

 

 Ld Counsel for the petitioner submitted that even if the 

materials on record are accepted in its entirety, without they 

being rebutted, no prima facie case is made out by the 

prosecution and, as such, the accused petitioner, ought to 

have been discharged by the Ld Trial Court.  

  

Ld Addl Public Prosecutor, on the other hand, submitted 

that there is no infirmity in the order impugned and the Ld 

Trial Court had rightly framed charge against the petitioner in 

view of there being prima facie materials. 

 

 Section 227 of the Code of Criminal Procedure, 1973, 

reads as under:- 
 

"227. Discharge.- If, upon consideration of the record of 
the case and the docu-ments submitted therewith, and 

after hearing the submissions of the accused and the 
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prosecution in this behalf, the Judge considers that there 

is not sufficient ground for proceeding against the 
accused, he shall discharge the accused and record his 

reasons for so doing." 
 

The Hon’ble Supreme Court in a catena of judgments have 

dealt with the scope of section 227 CrPC. In Union of India v. 

Prafulla Kumar Samal reported in (1979) 3 SCC 4, the Hon’ble 

Supreme Court after adverting to the conditions enumerated in 

Section 227 of the Code and other decisions on the point, 

enunciated the following principles :- 

 

"(1) That the Judge while considering the question of 

framing the charges under Section 227 of the Code has 
the undoubted power to sift and weigh the evidence for 

the limited purpose of finding out whether or not a prima 
facie case against the accused has been made out. 

 
(2) Where the materials placed before the Court disclose 

grave suspicion against the accused which has not been 
properly explained the Court will be fully justified in 

framing a charge and proceeding with the trial. 
 

(3) The test to determine a prima facie case would 
naturally depend upon the facts of eaeh,-case and it is 

difficult to lay down a rule of universal application. By 
and large however if two views are equally possible and 

the Judge is satisfied that the evidence produced before 

him while giving rise to some suspicion but not grave 
suspicion against the accused, he will be fully within his 

right to discharge the accused.. 
 

(4) That in exercising his jurisdiction under Section 227 
of the Code the Judge which under the present Code is a 

senior and experienced court cannot act merely as a Post 
Office or a mouthpiece of the prosecution, but has to 

consider the broad probabilities of the case, the total 
effect of the evidence and the documents pro-duced 

before the Court, any basic infirmities appearing in the 
case and so on. This however does not mean that the 

Judge should make a roving enquiry into the pros and 
cons of the matter and weigh the evidence as if he was 

conducting a trial." 

 

Again, in State of Bihar -vs- Ramesh Singh reported in AIR 

1977 SC 2018,  the Hon’ble Supreme Court observed that at 

the initial stage of the framing of a charge if there is a strong 

suspicion-evidence which leads the court to think that there is 

ground for presuming that the accused has committed an 
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offence then it is not open for the court to say that there is no 

sufficient ground for proceeding against the accused. If the 

evidence which the prosecutor proposes to adduce to prove the 

guilt of the accused, even if fully accepted before it is 

challenged by cross-examination or rebutted by the defence 

evidence, if any, cannot show that the accused committed the 

offence, then there will be no sufficient ground for proceeding 

with the trial.  

 

Let us test the instant petition, in the light of the 

principle so enunciated. The prosecution sought to rely upon 

the alleged seizure of two domestic LPG cylinders and one 

pressure regulator connected with a yellow pipe, from Hotel 

Grand of which the petitioner is said to be a partner, as 

recorded in Ext 1, the seizure list. However the seizing 

officer/PW 2, in his deposition before framing of charge, 

admitted that the material exhibits so exhibited were different 

from the ones which were allegedly seized. It was further 

admitted that no exercise was carried out to ascertain in whose 

name, the said Material Ext A and Material Ext B was issued 

and that several establishments were raided on the same date.  

 

It is pertinent to mention herein that the evidence before 

charge is being narrated/ recalled only for the limited purpose 

of ascertaining whether there exists a strong suspicion-

evidence/ some materials thereof and not to ascertain whether 

the materials at the hands of the prosecution are sufficient or 

not, since the latter is a matter for trial. Needless to say, the 

criteria whether the trial will end in conviction or acquittal is 

also immaterial. 

 

Thus, from the scrutiny of the materials in its entirety it 

is seen that the contention of the petitioner that even if the 

materials are accepted as it is without being rebutted, the 

same would not warrant his conviction, appears to be correct. 

There is nothing on record which could lead to conclude that 

strong suspicion-materials exist, so as to call upon the 
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petitioner to face trial.  

 

Hence, in the light of the discussions hereinbefore, I am 

of the considered opinion that the order dated 6.12.13 passed 

by the Learned Judicial Magistrate First Class, Sonitpur, Tezpur, 

framing charge against the petitioner is liable to be interfered 

with. The same is accordingly set aside.  

Consequently the petitioner/accused is discharged u/s 

245 CrPC. 

Revision petition is accordingly allowed. 

Let the records of the CR Case No. 229/12 be sent back 

along with the copy of the instant judgment to the Court of the 

Learned Judicial Magistrate, First Class, Sonitpur, Tezpur 

immediately. 

 Records of the case be consigned to the record room. 

 Given under my hand and the seal of this Court on this 

5th day of January, 2015. 

   

    
     Additional Sessions Judge No. 2, 

                       Sonitpur, Tezpur. 


